MEMORANDUM

TO:

LTTR Working Group

FROM:
Eric K. Runge, NEPOOL Counsel

DATE:
August 24, 2006

RE:

Requests for Rehearing/Clarification of Order No. 681 (Final Rule on LTTRs) 


Summarized below are three of the nine requests for rehearing/clarification submitted in response to Order No. 681 in Docket Nos. RM06-8-000 and AD05-7-000.
  The deadline for requests for rehearing was August 21, 2006.  NEPOOL and ISO-NE each chose not to request rehearing.  The only ISO/RTO to request rehearing was NYISO.  The three filings summarized below seemed the most relevant to New England of the nine requests filed.
 

******************************************************************************

1.
NYISO:

In requesting rehearing and/or clarification, NYISO has argued that: (i) the FERC’s interpretation of the Energy Policy Act of 2005 (“EPAct05”) is overly expansive and that the intent behind EPAct05 was not to require changes to existing ISO market designs; (ii) the 180 day compliance period is unreasonable; (iii) the LTTR allocation should be offset by any grandfathered transmission rights already held by LSEs; (iv) transmission organizations should be allowed to take into account state retail access programs when deciding how much transfer capability to allocate to LTTRs; (v) opportunities to reconfigure LTTRs should be limited; and (vi) the Commission should clarify that those who want LTTRs should have to pay for them.  NYISO has requested expedited consideration of these requests.  The NYISO’s specified requests for rehearing/clarification are set forth verbatim below: 
“1. The Commission should grant rehearing of Order No. 681’s misinterpretation of new FPA Section 217(b)(4) and EPAct Section 1233(b). The Commission has erred by reading these provisions as requiring changes to ISO/RTO procedures for allocating and auctioning transmission rights that go beyond the statutory language and the intent of Congress. The Commission’s erroneous interpretation impermissibly nullifies Section 217(c). The Commission should revise Order No. 681 on rehearing to eliminate its requirements that ISOs/RTOs must: (a) make a new class of Long-Term Firm Transmission Right (“LTFTR”) available; (b) give LSEs preferential access to them; (c) not allocate LTFTRs by auction; (d) require that LTFTRs automatically “follow load” and that LTFTR trades be “recallable;” and (e) comply with any other requirement that the Commission may later assert is imposed by Order No. 681, or in a future order on rehearing, that conflicts with Section 217(c). 

2. If the Commission does not remedy its legal errors, it should grant rehearing of Order No. 681’s requirement that ISOs and RTOs submit compliance tariff revisions within 180 days. A 180 day compliance period is unreasonable for entities like the NYISO, that will have to make fundamental and costly changes to their existing procedures, engage in extensive stakeholder

deliberations, and be sensitive to the impact new rules might have on New York State’s retail access program. The Commission should instead allow each ISO/RTO sixty days to develop a feasible compliance plan and timetable (which would include a proposed date for filing tariff revisions.) Alternatively, the Commission should, at a minimum, delay the start of the compliance period until after it issues an order on rehearing. In addition, the NYISO notes that Order No. 681 set a deadline for filing, not implementing, tariff revisions. The NYISO reserves the right to seek rehearing if the Commission imposes an unreasonable implementation deadline in the future.  
3. The Commission should clarify that LSEs’ entitlement to receive new LTFTRs should be reduced to the extent that they already hold grandfathered transmission rights. Under the NYISO’s system, LSEs that have grandfathered rights already receive transmission service that confers the same level of price certainty and stability, and in many cases do so for a longer time, than Order No. 681 requires. To the extent that an LSE’s needs are already satisfied by these grandfathered rights, giving it preferential access to additional LTFTRs would give it a windfall without serving any useful policy purpose. If the Commission denies the requested clarification, it

should grant rehearing because granting additional LTFTR preferences would go beyond Order No. 681’s stated goals. It would also be arbitrary and capricious because it would require other market participants to subsidize favored LSEs without any rational justification.
4. The Commission should clarify that ISOs/RTOs may consider both the need to support State retail access programs and market participants’ desire for access to shorter-term transmission rights when deciding what constitutes a “reasonable” amount of existing transmission capacity to set aside for LTFTRs. In the alternative, the Commission should grant rehearing because it

has not offered a reasoned explanation of its reasons for prohibiting the consideration of these factors, and because such a prohibition would be inconsistent with other statements in Order No. 681.
5. The Commission should clarify that ISOs/RTOs need not allocate, or allow as many opportunities to reconfigure, LTFTRs as they do for shorter-term transmission rights. In the alternative, the Commission should grant rehearing because it has not offered a reasoned explanation of why LTFTRs and shorter term rights must be treated the same in this regard.
6. Finally, the Commission should clarify that LSEs that obtain LTFTRs must pay a fair share of transmission system costs. If this was not the Commission’s intent, the Commission should reverse its position on rehearing. Making LTFTRs available for free would be arbitrary and

capricious because it would be inconsistent with relevant precedent and Order

No. 681’s stated goals.” 
2.
American Public Power Association (“APPA”):

In requesting rehearing, APPA’s primary arguments are that: (i) the Commission erred in eliminating the preference for LSEs with long-term power supply arrangements and instead giving the preference to all LSEs; (ii) given that all LSEs can receive LTTRs, RTOs and their stakeholders should not be allowed to put reasonable limits on the amount of transmission system capacity that is offered as LTTRs; and (iii) the Commission erred in not giving a preference to LSEs with loads that sink outside an RTO’s boundaries should not be given a preference. APPA has also sought clarification, regarding requiring RTOs to explain how their LTTR proposals will address seams issues with neighboring control areas and regions that are not part of an RTO’s footprints; and (ii) that RTOs must ensure that necessary transmission facilities are constructed to support LTTRs. The APPA’s specified requests for rehearing/clarification are set forth verbatim below: 

1. The Commission erred in revising Guideline No. 5 to eliminate the preference for LSEs with long-term power supply arrangements in the allocation of LTTRs and to replace it with a general preference for LSEs vis-à-vis non-LSEs. P 318; 18 C.F.R. § 42.1(d)(5); FPA Section 217(b)(4); FPA Section 217(k).

2. The Commission erred in finding that although Section 217(b)(4) of the Federal Power Act would support a preference for LSEs with long-term power supply arrangements in the allocation of LTTRs, its revised general LSE preference “is fully supported by the statute and better meets the needs of today’s organized markets.” P 319; FPA Section 217(b)(4); FPA Section 217(k).

3. Because the Commission has expanded the universe of LSEs eligible for LTTRs on a preferred basis, its corollary decision to allow an RTO and its stakeholders to place “reasonable limits on the amount of existing transmission capacity that it will make available” for LTTRs could unduly discriminate against LSEs with long-term power supply arrangements, and endanger their ability to obtain sufficient LTTR allocations to support those arrangements, and hence was erroneous. P 318; FPA Section 217(b)(4).

4. The Commission’s assertion that revising Guideline No. 5 to incorporate a general LSE preference “should not significantly reduce the access to long-term firm transmission rights that a load serving entity with long-term power supply arrangements would have had under guideline (5) as originally proposed” is not supported by substantial evidence, and hence was erroneous. P 324.

5. The Commission erred in holding that LSEs with long-term power supply arrangements, but with loads that sink outside an RTO’s boundaries, should not be given any preference in the allocation of LTTRs supported by the RTO’s existing transmission capacity. P 328; FPA Section 217(b)(4).
6. The Commission should clarify on rehearing that RTOs should be required to explain not only how their respective LTTR proposals will address seams issues with other RTOs, but also how their proposals will address seams issues with neighboring control areas and regions that are not part of an RTO’s footprint. PP 99 and 107.

7. The Commission should clarify that while the LTTR Final Rule imposes no “obligation to build” transmission facilities that does not already exist in Order No. 888, this does not mean there is no obligation for RTOs to ensure that the transmission facilities necessary to support LTTRs are constructed; to the contrary, the Order No. 888 Open Access Transmission Tariff (“OATT”) imposes an equivalent obligation on individual transmission providers, and RTO transmission providers must meet the “consistent with or superior to” requirement for their own OATTs. P 453 n.138; Order No. 888 pro forma OATT Sections 2.2 and 28.2; May 19, 2006 Notice of Proposed Rulemaking, Preventing Undue Discrimination and Preference in Transmission Service, Docket No. RM05-25-000 (“OATT Reform NOPR”) at PP 98–100.

3.
Midwest ISO Transmission Owners:

The Midwest ISO Transmission Owners make the following requests for rehearing:

1. The Commission erred by issuing a requirement that long-term FTRs be fully funded. See Order No. 681 at PP 168-184. Fully funding long-term FTRs is contrary to cost causation principles,3 as it ultimately may result in those not benefiting from long-term FTRs paying costs associated with them, particularly given the Commission’s findings on allocation of shortfalls. It also creates a substantial potential future exposure, as it is difficult to accurately project events over the long term.

2. The Commission erred to the extent it suggests that long-term FTR shortfalls may be allocated to those who do not cause or benefit from long-term FTRs. See Order No. 681 at PP 176-177. As noted above, as a general matter, costs should be assigned to those who cause them.
� The six other requests were submitted by: the Transmission Access Policy Study Group, the California Public Utility Commission, the California Department of Water Resources, the Modesto Irrigation District, the Sacramento Municipal Utility District, and BP Energy Company.


� If you have any questions about this memo or the LTTR proceeding, please contact me at:   (617) 345-4735; � HYPERLINK "mailto:ekrunge@dbh.com" ��ekrunge@dbh.com�.  
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