
MEMORANDUM

TO:

LTTR Working Group

Cc:

Markets Committee; Transmission Committee

FROM:
Eric K. Runge, NEPOOL Counsel

DATE:
July 31, 2006

RE:

Summary of Final Rule on Long Term Firm Transmission Rights 


Provided below is a brief summary of the Final Rule (the “LTTR Final Rule”) on long term transmission rights (“LTTRs”) issued in Docket Nos. RM06-8-000 and AD05-7-000.   regarding a proposed final rule on long-term transmission rights (“LTTRs”).  If you have any questions about this memo or the LTTR proceeding, please contact me at: (617) 345-4735; ekrunge@dbh.com.  

******************************************************************************

(
Overview


On July 20, 2006, the Commission issued its LTTR Final Rule, which requires each transmission organization that is a public utility with one or more organized electricity markets (primarily RTOs/ISOs) to make available long-term firm transmission rights that satisfy each of the seven guidelines established by the Commission in the LTTR Final Rule.  Compliance filings will be due in late January 2007 (180 days from the date the LTTR Final Rule is published in the Federal Register, which had not occurred yet as of the date of this memo).
  The compliance filings must include either: (1) tariff sheets and rate schedules that make available LTTRs that satisfy each of the guidelines set forth in the final regulations, or (2) an explanation of how the transmission organization’s current tariff and rate schedules already provide for long-term firm transmission rights that satisfy each of the guidelines.  ISO-NE has the compliance requirement for New England.  The LTTR Final Rule makes clear that implementation of LTTRs is a high priority for the Commission and that other important market initiatives of RTOs/ISOs might have to take a lower priority to ensure timely compliance.


The LTTR Final Rule adopts seven of the eight guidelines that were included in the LTTR Notice of Proposed Rulemaking (“LTTR NOPR”), and provides clarification of many of the issues that were raised regarding the LTTR NOPR.  While the Commission repeatedly states that it will allow flexibility within each of the guidelines, it also emphasizes that each of the guidelines must be met.  The Commission did not adopt guideline 8 from the LTTR NOPR, which provided that: “Allocation of long-term firm transmission rights should balance any adverse economic impact between participants receiving and not receiving the right.”  The Commission did not adopt this guideline for the following stated reasons: 

This guideline is not needed as it requires, in effect, nothing more than adherence to the FPA requirement that public utility tariffs must be just and reasonable and not unduly discriminatory. Moreover, it could have been misinterpreted to require long-term firm transmission right proposals to meet a different or higher standard, something the Commission did not intend or believe that Congress intended.
  


Based on a review of the guidelines and the discussion associated with them, it is evident that ISO-NE, NEPOOL and other interested stakeholders are faced with a significant challenge to achieve compliance with the LTTR Final Rule by the compliance date.   


The following sections of the memo generally track the discussion in the LTTR Final Rule.

(
Definitions


1.
Organized Electricity Market:


The Commission adds language to the definition to make clear that an “organized electricity market means “means an auction-based day ahead and real time wholesale market . . . .”  The Commission makes this modification to clarify the application of this Final Rule and ensure that the definition captures the transmission organizations with organized electricity markets using LMP and FTRs to which Congress directed the Commission to apply this Final Rule to in section 1233(b) of EPAct 2005.  The Commission states that organized electricity markets like New England are the focus of the Final Rule.


2.
Load Serving Entity and Service Obligation: 


The Commission adopts the definitions of load serving entity (“LSE”) and service obligation proposed in the NOPR and contained in the Energy Policy Act of 2005 (“EPAct 2005”).   Specifically, the LTTR Final Rule defines load serving entity as “a distribution utility or electric utility that has a service obligation.”
  It defines service obligation as “a requirement applicable to, or the exercise of authority granted to, an electric utility under federal, State or local law or under long-term contracts to provide electric service to end-users or to a distribution utility.”  The Commission states that meeting the definition of load serving entity is important in the LTTR Final Rule only in that it establishes a priority in the allocation of LTTRs when necessary under guideline 5.  It does not determine eligibility for LTTRs. All market participants are eligible for LTTRs.
  With regard to “service obligation” the Commission clarifies that it means future as well as existing service obligations.
  The Commission also states that having a long-term contract- or any contract- to serve load is not necessary to have a service obligation under the definition: “Load serving entities in retail access jurisdictions will be interpreted to have a service obligation under this rule if they are either required, or have been given authority, under state law to provide electric service.”
  


Any end user that is allowed under state law and regulation to participate in wholesale markets as a power purchaser should be construed as a load serving entity under the Final Rule and, accordingly, should receive all of the rights and obligations of a load serving entity.
  Entities that would be non-public utilities under the Federal Power Act (“FPA”) could nevertheless meet the definition of LSE for purposes of the LTTR Final Rule.
 


(
Commission Interpretation of EPAct 2005 Requirements

LTTRs must be made available from existing capacity and not just from future capacity on the transmission system.
   


Section 217 of the Federal Power Act (“FPA”) does not immunize existing market designs, but instead “permits the Commission to require changes to existing market designs and transmission rights allocation methods if necessary to implement section 217(b)(4) [of the FPA].
   The Commission emphasizes that transmission organizations must provide long-term firm transmission rights that satisfy each of the guidelines in the LTTR Final Rule even if doing so requires changes to existing systems.


LTTRs can be financial rights so long as they are firm with regard to both quantity and price.
 


EPAct 2005 requires the offering of transmission rights with terms longer than 1 year.
 

(
Regional Flexibility and Regional Seams


Development of the LTTR system consistent with the guidelines can take place through the usual RTO/ ISO stakeholder process.  There is flexibility within the guidelines for regions to develop different LTTR designs, but there is no flexibility as to whether to implement LTTRs with the fundamental features set forth in the guidelines.
  The fact that only a small subset of market participants in a region wants LTTRs can be a LTTR design consideration.
 


Transmission organizations must consider seams issues when complying with the LTTR Final Rule.  The Commission requires “each transmission organization to explain in its compliance filing how its proposal addresses potential seams issues, particularly with regard to the term of the long-term rights offered and the procedures and timelines for obtaining such rights.”
 With regard to potential seams between regions, “each transmission organization should also explain why it has or has not elected to revise its seams agreements.”

(
Guideline 1:  The long-term firm transmission right should specify a source (injection node or nodes) and sink (withdrawal node or nodes), and a quantity (MW).


Guideline 1 will accommodate LTTRs that use the hub or zones as well as specific nodes as source and sink.  The Commission expects that LTTRs associated with Through or Out Service will meet the needs of any existing transmission contracts.
   The Commission notes that if “quantity limits are established for the allocation of long-term firm transmission rights, then rules may be needed to determine the eligibility of through and out service, based, for example, on historical usage patterns.”


In response to ISO-NE’s comments on guideline 1 in the LTTR NOPR comments, the Commission states as follows:

We understand that in some organized electricity markets, particularly in regions with substantial divestiture of generation capacity and retail choice such as that of ISO-NE, hedging particular generation resources with financial transmission rights is not the prevailing approach; rather, buyers and sellers have adopted portfolio approaches to power supply contracts and hold financial transmission rights based on their expected revenues from congested transmission paths rather than on their ability to hedge specific resources. We do not intend for this Final Rule to obstruct that business model, but note that other entities in these regions are not following such a business model. As a result, they seek transmission rights that hedge congestion charges associated with delivering power from particular generators to their load. Guideline (1) is intended to support the ability of load serving entities to obtain point-to-point long-term transmission rights that will hedge particular long-term power supply arrangements. Guideline (7) is intended to support the ability of load serving entities to obtain such rights without having to purchase the rights in an auction. We will thus require all transmission organizations to offer long-term firm transmission rights that are consistent with these guidelines. This is not to say that transmission organizations like ISO-NE must adopt new allocation rules and apply them for both short-term rights and long-term rights. To the extent that a transmission organization can satisfy requests for long-term firm transmission rights under these guidelines, but stakeholders prefer remaining with existing rules for short-term rights, we will consider proposals that use such a “two-track” approach. At the same time, as we discuss in guideline (2), there might be advantages to harmonizing at least some rules between short-term and long-term rights to ensure that the rules encourage efficient nominations and equitable allocations.
 

(
Guideline 2:  The long-term firm transmission right must provide a hedge against day-ahead locational marginal pricing congestion charges or other direct assignment of congestion costs for the period covered and quantity specified. Once allocated, the financial coverage provided by a financial long-term right should not be modified during its term (the “full funding” requirement) except in the case of extraordinary circumstances or through voluntary agreement of both the holder of the right and the transmission organization.


The Commission requires full funding of LTTRs.  EPAct 2005 required that LTTRs be firm.  For an LTTR to be firm it must have both stability in the quantity of rights that a load serving entity is allocated over time and “price certainty” (i.e., the ability to completely hedge congestion charges associated with the LTTR).
 


The Commission will allow significant flexibility in the allocation of costs associated with fully funding LTTRs.
  Premiums could be charged to all LSEs who receive LTTRs and the premiums could be used to help full fund the LTTRs.
  Costs of full funding could be allocated to transmission owners.
 


Requiring full funding of LTTRs does not also require full funding of short-term financial transmission rights (“FTRs”), but transmission organizations might want to integrate both systems and fully fund both.


The full funding requirement recognizes an exception for extraordinary circumstances.  The Commission clarifies that extraordinary circumstances are “limited to force majeure events that both render the set of outstanding long-term transmission rights infeasible and leave the transmission organization revenue inadequate, including both revenues from collection of congestion charges and availability of funds from a congestion charge surplus fund.”
  Also, “transmission system contingencies that were considered in the allocation of transmission rights should be excluded from the definition of extraordinary circumstances.”
 

(
Guideline 3:  Long-term firm transmission rights made feasible by transmission upgrades or expansions must be available upon request to any party that pays for such upgrades or expansions in accordance with the transmission organization’s prevailing cost allocation methods for upgrades or expansions.


Guideline 3 applies to transmission expansion that is directly funded by an entity.
  The Commission is allowing for regional flexibility with regard to the term of the LTTRs associated with such transmission expansion, but encourages “transmission organizations to harmonize the terms for long-term rights to existing transmission capacity and new transmission capacity as much as possible.”
  The Commission notes that the rules for rights associated with deliverability of generation resources are outside the scope of the LTTR Final Rule.
 

(
Guideline 4:  Long-term firm transmission rights must be made available with term lengths (and/or rights to renewal) that are sufficient to meet the needs of load serving entities to hedge long-term power supply arrangements made or planned to satisfy a service obligation. The length of term of renewals may be different from the original term. Transmission organizations may propose rules specifying the length of terms and use of renewal rights to provide long-term coverage, but must be able to offer firm coverage for at least a 10 year period.


Transmission organizations must be prepared to offer LTTRs with a minimum 10 year term length, achievable through initial term and renewal rights.  The Commission states that “Transmission organizations and stakeholders will have substantial latitude to determine how to achieve long-term coverage through combinations of transmission rights of specific terms and renewal rights along with transmission planning and expansion procedures that support long-term rights.”
  The LTTRs must be “firm” for entire term (i.e., fixed quantity and fully funded).
  The Commission leaves it up to transmission organizations to determine how best to harmonize the term length of LTTRs and the transmission planning cycle.
  The 10 year minimum term might be deemed inadequate in a region where there are load serving entities seeking longer term LTTRs to support their power supply arrangements.
  Transmission organizations “may establish rules for disposition and possible termination of allocated rights in the event of a withdrawal” from the organization.

(
Guideline 5: Load serving entities must have priority over non-load serving entities in the allocation of long-term firm transmission rights that are supported by existing capacity. The transmission organization may propose reasonable limits on the amount of existing capacity used to support long-term firm transmission rights.


Both LSEs and non-LSEs are eligible to receive LTTRs, but LSE status gives priority over non-LSEs in the allocation of LTTRs.  There is no requirement that LSEs have long term power supply arrangements in order for the preference over non-LSEs to apply.
  The preference does not extend to generators that have a contractual obligation to an LSE.


The LTTR Final Rule gives transmission organizations considerable flexibility as to the amount of transmission system capacity that it makes available to support LTTRs.   The Commission states that “the transmission organization and its stakeholders should be given flexibility to determine the level at which a load serving entity may nominate long-term firm transmission rights as long as that level does not fall below the “reasonable needs” of the load serving entity.”
 


The Commission believes that its elimination of the need to demonstrate a long term power supply arrangement as a prerequisite for the LTTR preference “should virtually eliminate any incentive that a load serving entity might otherwise have to hoard long-term firm transmission rights, enter into sham agreements or resort to other types of gaming and inefficient decision-making.”
  Transmission organizations that are still concerned about such problems have the flexibility to propose measures to avert such problems as part of their compliance filings.

Guideline 6: A long-term transmission right held by a load serving entity to support a service obligation should be re-assignable to another entity that acquires that service obligation.


Transmission organizations and their stakeholders have flexibility to develop rules for reassignment of LTTRs.
  The Commission believes that all LTTRs should be tradable but only with the proviso that any trades may be subject to recall if load migrates to another LSE.  Where a reassignment is accomplished through a reallocation of auction revenue rights, this proviso might not be needed.
  Cost responsibility associated with LTTRs should follow their reassignment.

Guideline 7: The initial allocation of the long-term firm transmission rights shall not require recipients to participate in an auction.


The Commission clarifies that guideline 7 allows for flexibility and does not preclude “using an auction to allocate long-term firm transmission rights; it only precludes requiring a load serving entity to submit a winning bid in an auction in order to acquire long-term firm transmission rights.”
  The Commission indicates that it likes an allocation method that combines direct allocation of auction revenue rights with a transmission rights auction but that it would not prescribe a particular approach.  Instead, it will “provide each transmission organization and its stakeholders with the flexibility to propose an approach that meets regional needs and satisfies each of the guidelines in this Final Rule, subject to Commission approval.”
 A direct allocation of auction revenue rights would not meet the requirement of guideline 7 unless they could be converted into LTTRs without requiring use of an auction.
  The Commission refused to modify guideline 7 to address the concern of some commenters that they could be exposed to negative congestion charges for their LTTRs, and instead gives the transmission organizations and their stakeholders the flexibility to address this issue if it arises.

(
Transmission Planning and Expansion


Transmission system plans of transmission organizations must take into account LTTRs and ensure the feasibility of LTTRs over their entire term.
   Regional system plans need not be filed but must be made publicly available along with supporting data.
 The Commission states:

To implement this requirement, we will require each transmission organization to include in its compliance filing an explicit statement of how its planning and expansion practices will take into account the need to accommodate allocated or awarded long-term firm transmission rights for their full terms, including the construction of transmission facilities (as well as a basis for allocating cost responsibility) that may be needed to support them. We will also require that each transmission organization make its planning and expansion practices and procedures publicly available, including both the actual plans and any underlying information used to develop the plans. Also, any holder of long-term firm transmission rights that believes that the transmission organization is not fulfilling its obligation to ensure the adequacy of the long-term firm transmission rights over their full term can seek relief through the transmission organization’s internal complaint procedures or by filing a complaint with the Commission. The Commission will address problems on a case-by-case basis, and if necessary, require the transmission organization to revise its planning and expansion practices to better accommodate long-term firm transmission rights.
 

(
Alternative Designs for LTTRs


LTTRs need not be physical rights.
 LTTRs need not be offered as options.
  

(
LTTRs and Marginal Losses


The LTTR Final Rule is not intended to hold LSEs harmless from marginal losses.
 

(
Compliance and Implementation


Compliance means the filing of tariff sheets, or an explanation of how the transmission organization already meets each of the guideline requirements, within 180 days of the publication of the LTTR Final Rule in the Federal Register.  The LTTR Final Rule does not prescribe a set time period for implementation of the LTTR system, and a phased in approach to implementation might be allowed.

� The 6 month compliance period means an  aggressive schedule will be needed to develop a conceptual design for the LTTR system, integrate it with the existing market system, determine its implementability, draft the Tariff changes, and work them through the stakeholder process.  This activity will need to occur concurrently with other key market initiatives in New England.


� LTTR Final Rule at P 491.  (“Commenters (particularly ISO-NE) express concern that implementing long-term firm transmission rights on the proposed compliance timetable could negatively impact the ability of transmission organizations to complete work on other initiatives. We encourage transmission organizations to explore ways to reorder their priorities to ensure that this important Congressional directive is fulfilled. We will not rule out at this time the possibility that transmission organizations may seek permission from the Commission to reorder its schedule for market design changes, tariff changes or other projects that were directed by the Commission.)


� LTTR Final Rule at P 23.


� Id. at P 30.


� Id. at PP 34, 44.


� Id. at P 45.


� Id. at P 53.


� Id. at P 54. Thus, if an entity has been authorized to serve load (e.g., by having a retail access license), it would be a load serving entity for purposes of the LTTR Final Rule.  


� Id. at PP 47, 327.


� Id. at P 48.


� Id. at PP 79-80.


� Id. at P 81.  The Commission notes that because it can require such changes, this “does not mean that the Commission will require such changes or that section 217(b)(4) requires changes to existing designs and allocations in all cases; if a transmission organization can offer long-term firm transmission rights that satisfy each of the guidelines in this Final Rule while retaining its current systems, it may do so.”


� Id. at P 82.  


� Id. at P 83.  


� Id. at PP 102.  


� Id. at P 104.  


� Id. at P 107.  


� Id.


� Id. at P 117.


� Id.


� Id. at P 119.


� Id. at P 170.


� See Id. at PP 171-178.


� The Commission indicates that this approach of funding the LTTRs could be unreasonable if the set of LTTR holders is small.  Also unreasonable would be an allocation of costs to only those LTTR holders whose rights become infeasible.  See Id. at P 175-177.


� Id. at P 178.


� Id. at P 179.


� Id. at P 181.


� Id. at P 182.


� Id. at P 211.


� Id. 


� Id. at P 216.


� Id. at P 255.


� Id. at P 258.


� Id. at P 259.


� Id. at P 261.


� Id. at P 264.


� Id. at PP 319-320.  The Commission states that the overall thrust of the new Section 217 of the FPA is the protection of transmission rights used to serve native load service obligations. 


� Id. at P 323.


� Id. at P 330.


� Id.


� Id. at P 356.


� Id. at P 358.


� Id. 


� Id. at P 385. 


� Id. at P 391.


� Id. at P 392.


� Id. at P 393


� Id. at P 453.


� Id.


� Id. at P 454.


� Id. at P 474.


� See Id. at P 475.





� Id. at P 478.


� See Id. at PP 492-493.
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