
MEMORANDUM

TO:

LTTR Working Group

FROM:
Eric K. Runge, NEPOOL Counsel

DATE:
March 22, 2006

RE:

Summary of Selected LTTR NOPR Comments 


Provided below is a brief summary of some of the more relevant comments filed on March 13, 2006 in the rulemaking proceeding (Docket Nos. RM06-8-000 and AD05-7-000) regarding a proposed final rule on long-term transmission rights (“LTTRs”).  The summary includes comments filed by individual NEPOOL Participants, ISOs/RTOs, and certain major industry associations.  If you have any questions about the proceeding, please contact me at: (617) 345-4735; ekrunge@dbh.com.  

******************************************************************************

(
NEPOOL



The LTTR Final Rule should allow for maximum regional flexibility, and minimize potential harm to existing markets and market participants by allowing for gradual, incremental change from existing market design in the development and offering of LTTRs to meet the reasonable needs of LSEs with long-term commitments.  Compliance with the LTTR Final Rule will require stakeholders to address several difficult issues and could require significantly more than six months from the date of the Final Rule to implement. Where a market system has purely financial transmission rights, the Final Rule should not require the inclusion and use of physical rights. Where a market system provides for multiple sources and sinks for its FTRs (including both nodes and zones), the Final Rule should allow the flexibility to offer LTTRs with the same source and sink characteristics (node-to-node, node-to-zone, zone-to-zone, etc.). Where a market system provides a right to receive FTR auction revenues to those entities that pay for transmission upgrades, that right could be sufficient to meet the requirement of Guideline 3 in the LTTR NOPR.  Where a market system has sought to put all LSEs on the same footing with regard to hedging congestion risk--  especially in retail access regions such as New England-- the Final Rule should not require substantially different treatment among classes of those LSEs (such as between those with short-term and those with long-term power supply arrangements). Where a market system offers FTRs only in the form of obligations, the Final Rule should neither require nor preclude the offering of LTTRs in the form of options; and where a market system does not now insure the full funding of its FTRs, the LTTR Final Rule should not require full funding of LTTRs.   

(
ISO-NE


The LTTR Final Rule should allow for maximum regional flexibility, and minimize potential harm to existing markets and market participants by allowing for gradual, incremental change from existing market design in the development and offering of LTTRs to meet the reasonable needs of LSEs with long-term commitments.  Compliance with the LTTR Final Rule will require stakeholders to address several difficult issues and could require significantly more than six months from the date of the Final Rule to implement.  Allow for auction; refrain from use of physical rights in a financial rights regime; allow for zonal as well as nodal LTTRs; allow for flexibility regarding funding LTTRs; allow for restrictions on LTTRs to prevent gaming, cost shifting and adverse impact to FTR market liquidity; allow for mandatory re-assignment of LTTRs when LSE obligations change; do not require filing of Regional System Plan and Planning Procedures.
(
Individual NEPOOL Participants or Coalitions


1.
Central Vermont Public Service Corporation


Proposed Guidelines 4 and 5 must be codified in the Final Rule; the current FTR/ARR mechanism in New England does not meet the requirements of  LSEs with long-term commitments, nor would a mere extension of that system by providing for longer-term FTRs.  LTTR holders should not be exposed to negative congestion risk.


2.
Constellation Energy Group, Inc.


Each ISO/RTO should be able to determine specific allocation quantities and methodologies for LTTRs. LSEs with long-term commitments should not be given a preference over other LSEs. LTTRs should be transferable.  Avoidance of adverse impact to existing markets/market participants should be a key to acceptability of an LTTR proposal.  Regional system planning should take into account all uses of the transmission system and not just long-term commitments; transmission owners should not be required to fully fund LTTRs; LTTRs should be obligations, not options; LTTR design should be flexible enough to accommodate changes to transmission pricing within a transmission organization. 


3.
Coral Power


The Final Rule should not give an LTTR allocation preference to LSEs with long-term commitments.  Guideline 8 should be the overriding guideline (i.e., balance any adverse economic impact between participants receiving and not receiving LTTRs).


4.
DC Energy


Six principles should be used to guide the Commission in the adoption of the Final Rule.  First Principle: in adopting rules to accommodate new conversions from pre-LMP to post-LMP markets, the Commission should differentiate between those markets which have already addressed the rights of transmission customers and the treatment of existing pre-LMP firm transmission agreements and those that have not. Second Principle: employ market-based allocations of FTRs through auctions to the maximum extent possible. Third Principle: increase the term (duration) of FTRs in an incremental and orderly fashion – over time so the market can adjust.  Fourth Principle: the Commission should affirm its commitment to regional flexibility and avoid a cookie cutter approach. A one size fits all approach would not be reasonable. Fifth Principle: the Commission should proceed cautiously before adopting rules allowing allocation of FTRs on the basis of existing power supply arrangements to prevent gaming of the system and inefficient or anticompetitive results.  Sixth Principle: parties paying for transmission expansion should be entitled to the net, incremental FTRs resulting from the expansion or the associated Auction Revenue Rights (“ARR”); RTO-mandated economic expansion must not come at

the expense of infrastructure paralysis or depressed FTR auction results.


5.
Dominion


Allow flexibility and avoid being overly prescriptive in the design of LTRRs.  Transmission owners should not be required to ensure the adequate funding of LTTRs; funding should be determined through the stakeholder process. 


6.
Exelon


LTTRs must be financial not physical within transmission organizations that have a financial rights system.  Long-term commitments should not be given priority because all native load has same equitable claim to priority on the transmission system.  Regional stakeholder processes should be allowed to determine the allocation methodology for LTTRs.


7.
LIPA

LTTRs should be available to all transmission customers, consistent with an transmission organization’s market design.  LTTRs must be developed in a way that accommodates inter-regional trades.  The LTTR design should accommodate long-term firm physical rights over merchant transmission facilities, such as the Cross Sound Cable. 


8.
Morgan Stanley Capital Group Inc.

LTTRs should be designed as financial rights allocated through an auction available to all market participants with no preference given to LSEs.  The initial LTTRs should have no more than a five year term.  LTTRs should be fully tradable in a secondary market.  The most practical approach to offering LTTRs in New England is an incremental extension of the current system of ARRs/FTRs.


9.
NGRID


 The Commission should clarify that it will not require the establishment of long-term physical transmission rights in regions with financial transmission rights markets.  The Commission should interpret the statutory definition of Load Serving Entity to be the distribution utility in the first instance, and any other electric utility would only qualify as the Load Serving Entity if and for so long as the service obligation for a particular set of customers is explicitly transferred to it either by contract or operation of state law.  Given the need to allocate risks associated with long-term transmission rights fairly between those that will hold such rights and those that will not, the Commission should clarify/revise that Guideline (2) does not require a “perfect” hedge or full funding of these long-term transmission rights, and the Commission should accept regional consensus filings that fall short of the “perfect” hedge that this Guideline (2) appears to set as a goal.  Guidelines (3) and (4) should be revised to provide that the term of long-term transmission rights should be no more than the planning horizon used in current system planning studies.  Instead of directly assigning the rights to customers based on the length of their supply arrangements, Guidelines (3) and (5) should be revised to provide that the benefits of long-term transmission rights should be assigned to the customers that fund the transmission system based on their relative contributions to the system at the time of assignment.  Contrary to Guidelines (7) and (4), regions should be allowed to require that all long-term transmission rights and renewals be obtained through an auction designed to allocate the rights to those that need and value them the most with the proceeds to be assigned to transmission customers based on their relative contributions to system costs.  The Commission should reaffirm the principle underlying Guideline (8) that there needs to be a fair allocation of risks between parties that hold long-term rights and those that do not.  To discharge the obligation in FPA § 217 (b)(4) and EPAct 2005 § 1233(b), the Commission should specify guidelines for planning and expansion and or indicate how it will ensure that adequate planning is occurring.


10.
NSTAR


LTTRs should only be available to entities with a native load obligation (such as NSTAR).  The proposed rule is defective in not taking into account the practices of LSEs such as NSTAR that have long-term native load obligations that are satisfied through short-term contracting.  Rules must be designed to prevent LTTR holders from reaping financial benefits through “manipulative behavior”.  Final Rule should allow for greatest possible latitude for stakeholders within an RTO to develop LTTR rules that will minimize adverse impact on existing markets and market participants.  LTTR system should be incremental extension of FTR system.  Full funding of LTTRs should not be required, because it would create an inequitable subsidy for LTTR holders. 


11.
NU



The current system of FTRs/ARRs meets the needs of LSEs.   Retail customers/LSEs should be treated equally and long-term LSEs should not get priority.  Stakeholders should have flexibility to determine characteristics of LTTRs, including whether they should be fully funded. 


12.
Public Systems (most of Public Power sector except MMWEC)

Give LSEs with long-term commitments a direct allocation of LTTRs that are firm, point-to-point, fully-funded, that provide a full congestion hedge and that impose no potential liability on the holders.   Plan and build transmission system to support such rights.  Do not allow regional flexibility, the NEPOOL stakeholder process or existing market design to get in the way of these objectives; require filing of Regional System Plan and Planning Procedures. Do not allow delay.

(
Regulators


1.
NARUC


Final Rule should provide substantial flexibility.  Retail access regimes in each of the states need to be accommodated.  Preference should not be given to LSEs with long-term commitments; focus should be on end-use customers and the supply arrangements in place to meet their needs.


2.
Vermont Public Service Board; Vermont Department of Public Service


Adopt the proposed regulations quickly.  LTTRs are needed especially in Vermont, which chose not to engage in electric restructuring.

(
Other ISOs/RTOs


1.
NYISO


Allow for regional flexibility.  Do not require a mix of physical rights in an existing FTR system.  Allow for relatively minor, incremental changes to auction-based financial rights systems, or allow such systems to remain unchanged if they are already compatible with existing state retail access programs.  Do not require direct allocation of LTTRs.  If Commission requires, anything more than incremental changes, more time will be needed for compliance.  Do not give preference to LSEs with long-term commitments. Do not require filing of regional system plans or planning procedures.  NYISO has full funding of FTRs already.


2.
PJM



Allow for regional flexibility to avoid adverse impact to existing markets; do not mix physical and financial rights within an RTO/ISO system; not reasonable to expect full funding of LTTRs in all circumstances; allow for reasonable time limits on term of LTTRs; LTTRs system and planning process need to complement one another; participation in auction should not be required; do not require filing of regional system plan absent specific issue requiring such filing. 


3.
MISO

Allow sufficient flexibility for transmission organization to develop LTTRs consistent with their existing markets and transmission rights system.  Proposed guidelines offer a level of protection for LSEs beyond what is required by the Federal Power Act.   Full funding exceeds the reasonable needs of LSEs.  Priority should not be given to LSEs with long-term commitments. Direct allocation should not be required.  


4.
CAISO


Allow for regional flexibility.  With regard to the eligibility of long-term power supply arrangements for allocation of LT FTRs, the CAISO requests that the Commission clarify that such arrangements be required to designate actual generation sources or provide other information that will enable the Transmission Organization to allocate LT FTRs that correctly reflect the exposure of the LSE to congestion charges associated with such arrangement. Otherwise it is unclear how the Transmission Organization will be able to ensure that requests for specific LT FTR source locations by the buyers of some types of bilateral contractual arrangements are legitimate.  The CAISO urges the Commission to affirm the principle that LT FTRs should differ from the shorter-term transmission rights offered by the same Transmission Organization only with respect to the length of their terms. Specifically, LT FTRs will not have a higher standard of revenue adequacy than other transmission rights, nor would their holders have any special status in the spot markets such as scheduling priority. In addition, holders of LT FTR obligations should be subject to the same creditworthiness standards as holders of shorter-term rights, so that any defaults on payment obligations do not negatively affect other participants. With regard to the matter of allocating LT FTRs to parties who pay for transmission facilities to be built or upgraded, the CAISO requests that the Commission designate the Transmission Organization as the entity who is responsible to determine, through engineering studies, the incremental transfer capacity added to the grid by the new facilities and therefore the appropriate LT FTR sources, sinks and MW quantities for which the project investor is eligible.  The CAISO urges the Commission not to stipulate any formal linkage between the release process or the design of LT FTRs and the Transmission Organization’s transmission planning process.  The CAISO urges the Commission to reconsider its proposal to grant LSEs who hold long-term power supply arrangements a priority in the allocation process for LT FTRs. Priority in the allocation process can be problematic as described further below, and is only one of several ways that the stated intention of Section 217(b)(4) of the FPA can be met. The CAISO believes that Transmission Organizations should be allowed to fully explore the options and submit their preferred approaches to the Commission for approval.  In situations where the load-serving obligations of LSEs may shift due to load migration from one LSE to another, the CAISO recommends that the Commission articulate the principle that LT FTRs allocated to LSEs based on their load-serving obligations should be transferred with the migrating load. As discussed below, this principle need not preclude the trading or sale of LT FTRs by LSEs, as it could also be satisfied through a financial payment between the relevant LSEs in an amount equal to the expected value of the revenue stream of the LT FTRs associated with the migrating load. The CAISO requests that the Commission not require Transmission Organizations to file their transmission planning programs and actual plans through this rulemaking and the resulting regulations. 

(
Other Organizations


1.
American Public Power Association

The NOPR accurately captures the intent of the federal legislation. Certain market participants and RTOs would like to delay implementation of LTTRs; the Commission should not allow delay.  Guidelines should be more in the form of requirements.  LTTRs should be directly allocated and fully funded.  If ARRs are directly allocated they should be convertible to LTTRs without participation in an auction. With regard to the specific guidelines:  APPA supports Guideline No. 1, which requires LTTRs to specify sources, sinks and quantities. APPA, however, questions whether LTTRs should require “modified creditworthiness standards,” as the Commission suggests at P 46. While the LTTRs are of a substantial term, load-serving entities (“LSEs”) will continue to pay their allocated share of RTO transmission fixed costs month by month. Unless RTOs can make a persuasive case that the allocation of LTTRs to LSEs requires modification of their credit requirements, the Commission should not approve new and potentially onerous credit requirements.  APPA supports Guideline No. 2, which requires LTTRs to provide a full hedge against congestion costs for the time period and quantity covered. LTTRs, once granted, should continue to provide a full financial hedge against transmission congestion costs for the period and quantity covered by the right. Otherwise, the essential purpose of the LTTR—to provide financial certainty as to the transmission component of the “all in” cost of a generation resource for the term of that resource—is negated. This in turn would conflict with Section 217(b)(4), which directs the Commission to ensure that LSEs will be able to secure LTTRs to support long-term power supply arrangements.  APPA supports Guideline No. 3, which requires LTTRs made feasible by transmission upgrades to be made available to those parties who pay for such upgrades. Whether and in what circumstances market participants are required to pay the costs of transmission upgrades or expansions varies with each subject RTO’s transmission cost allocation protocol. If market participants are required to fund transmission upgrades under that protocol, they should be granted the accompanying LTTRs. If, however, an LSE is required to fund a transmission upgrade under an RTO’s transmission cost allocation protocol, APPA believes that the LSE should be given the opportunity to own the facilities that it has funded.  Guideline No. 4 does not set out a specific minimum term for LTTRs, leaving this to each RTO to develop individually. The Commission says that its goal in proposing Guideline No. 4 is to ensure that long-term firm transmission rights are available to LSEs that wish to obtain a more stable, long-term firm transmission right to meet their service obligations, and for those who need longer term transmission rights to finance investments in new generation or long-term power purchase agreements. APPA wholeheartedly supports this goal, but is concerned that the Commission, by leaving Guideline No. 4 so indefinite, is leaving the door open for RTOs to “go short” on LTTR terms. APPA suggests a minimum term such as ten years, outside of retail access environments (where it might be quite difficult for retail service providers to agree to such a long term, due to the lack of assured loads). Longer LTTRs should be available as needed to support LSE investments in new baseload and renewable generation resources.  APPA supports Guideline No. 5, which gives LSEs a priority to existing transmission capacity needed to support LTTRs. While this guideline may be controversial in some quarters of the industry, APPA interprets FPA Section 217(b)(4) the same way the Commission does: it requires the Commission to give LSEs with long-term power supply arrangements to satisfy a service obligation a preference in securing long-term firm transmission rights. Such an LSE priority for LTTRs associated with existing transmission capacity (or capacity created by incremental base plan or reliability upgrades) is also appropriate on policy grounds. LSEs that are willing to make a long-term commitment to pay their allocated share of the RTO’s fixed transmission system costs associated with their LTTRs should have a priority claim on the transmission facilities for which they are obligated to pay.  APPA supports Guideline No. 6, which allows reassignment of LTTRs among LSEs transferring service obligations. It is essentially required by new FPA Section 217(b)(3)(A), which deals with the “portability” of transmission rights in the event a service obligation is transferred to another LSE. APPA acknowledges that equity issues could arise if LTTRs are fully tradable among market participants, given that LTTRs would be allocated to LSEs. APPA has therefore suggested certain restrictions on LTTRs to ensure that LSEs do not use them for speculative purposes. Any such restrictions, however, would have to be balanced against the need to “recycle” LTTRs to ensure the most efficient use of the overall set of FTRs/LTTRs allocated for each RTO’s transmission system.  APPA supports Guideline No. 7 which allows the initial allocation of LTTRs without recipients’ participation in an auction. APPA believes this guideline is justified on both legal and policy grounds. APPA supports the Commission’s finding at P 64 that if there is an auction, long-term rights allocated as Auction Revenue Rights (“ARRs”) should be directly convertible to LTTRs, without participation in the auction.  APPA has concerns regarding Guideline No. 8, which calls for balancing adverse economic interests between participants receiving LTTRs and those that do not. APPA understands that the Commission in Guideline No. 8 is attempting to balance the equities between those LSEs receiving LTTRs and those market participants who choose not to obtain them, or are not eligible to do so. APPA, however, is concerned that RTOs and their stakeholders might attempt to use Guideline No. 8 effectively to eviscerate LTTRs, in violation of FPA Section 217(b)(4). APPA therefore proposes that the Commission reformulate Guideline No. 8 as follows to reflect this concern: “Long-term firm transmission rights should be allocated in a manner that minimizes, to the extent possible, adverse impacts on participants not receiving such rights.” 


2.
Edison Electric Institute 


Final Rule should only address long-term financial transmission rights.  Each ISO-RTO should have broad flexibility to determine what works best for its region.  Do not mandate full funding but allow each region to decide the appropriate funding.  With regard to the specific guidelines: Guideline (2) should provide transmission organizations with sufficient flexibility to determine the appropriate hedge against congestion costs, subject to the rules established by the transmission organization prior to establishing such long-term right.  In order to minimize the effect on the availability of short-term FTRs and limit the cost shifting to existing holders of short-term FTRs, EEI believes that long-term FTRs should be designed as obligation rights, and not options.  Guideline (3) should allow a transmission organization to define the length of terms of the long-term FTRs within its planning process .
Guideline (4) should allow a transmission organization to define the terms of long-term FTRs by balancing the interests of all stakeholders in the process. 
Guideline (5) should not reverse the Commission’s prior decisions with respect to the allocations and market structures of RTOs/ISOs, and should provide flexibility to transmission organizations that have not yet implemented an FTR allocation methodology.

Guideline (6) should provide transmission organization with the flexibility to avoid administrative burdens with respect to tracking reassignments of long-term FTRs.
Guideline (7) should not be implemented in any way that could prevent regions from choosing to use auctions.

Guideline (8) should be interpreted to the broadest extent possible and should be accorded primacy among all the guidelines that may result from this proceeding.


3.
Electricity Consumers Resource Council, et al.


FERC should confirm that the definition of “load-serving entity” includes loads

that have qualified as retail providers and serve themselves in unbundled states. ISOs and RTOs should certify that the stakeholder process used to develop LTTRs did not discriminate against loads and LSEs. Case-by-case development of long-term firm transmission rights is appropriate.

Transmission owners should be responsible for funding revenue shortfalls associated with long-term firm transmission rights that are due to inadequate maintenance or expansion practices.  Long-term firm transmission rights should be allocated to entities that pay for transmission upgrades or expansions except where project costs are rolled into rates. The length of term of long-term firm transmission rights should be at least the length of the ISO or RTO’s planning horizon. Longer-term rights should be ensured with guaranteed renewal rights.  Load-serving entities, including loads that serve themselves, should not have any “priority” in securing long-term firm transmission rights if such a preference results in one class of load subsidizing the redispatch costs that are more appropriately assigned to another class of load.  As long as the needs of end-use customers are efficiently and fairly met without requiring one class of load to subsidize another class of load, then economic interests are appropriately balanced.


4.
Electric Power Supply Association


Do not give a preference to one class of market participants; definition of load serving entity and service obligation is broad and includes competitive power suppliers.  Development of LTTRs needs to be integrated with the regional system planning processes of ISOs/RTOs.  Independent transmission organizations must use locational congestion markets to develop LTTRs and the LTTRs must be financial.
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