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NATURE AND STAGE OF PROCEEDING
Plaintiff, Indeck Maine Energy, L.L.C. (“Indeck”), filed the Complaint in this case in the Superior Court of the State of Delaware in and for New Castle County on October 24, 2000.  Indeck served a copy of the Complaint upon the defendant, ISO New England Inc. (the “ISO”), on November 2, 2000.  The ISO removed this case to the United States District Court for the District of Delaware on November 21, 2000.

The ISO has filed a motion in this Court to dismiss the Complaint pursuant to Rules 12(b)(6) and 12(b)(7) of the Federal Rules of Civil Procedure.  This is the ISO’s opening brief in support of that motion.

INTRODUCTION AND SUMMARY OF ARGUMENT
The ISO is a public utility subject to the jurisdiction of the Federal Energy Regulatory Commission (“FERC” or the “Commission”) under the Federal Power Act.  The ISO is the FERC–authorized administrator of the wholesale electricity markets in New England.  The Complaint alleges that the ISO failed to compensate the plaintiff at the agreed-upon price for energy supplied to the markets administered by the ISO and for other costs incurred at the direction of the ISO.  Indeck seeks to recover lost revenues from the ISO on the basis of multiple claims of breach of express and implied contract, and claims of fraud and violation of a consumer protection statute.  Plaintiff concedes that energy prices are determined by market rules, which are filed with and approved by FERC.  Moreover, under those market rules, entities who purchase energy through the market pay the rates as determined by the market rules.

All of Indeck’s claims directly relate to the rates and prices of electricity in the wholesale energy market in New England.  Such rates for wholesale electricity are entrusted to the exclusive jurisdiction of FERC under the Federal Power Act.  All transactions in the energy market and the ISO’s operation of the markets are in accordance with FERC-authorized tariffs, namely Market Rules.

Since all of Indeck’s claims relate to FERC-approved tariffs, the Complaint must be dismissed under the “filed rate doctrine” that bars state and federal claims and mandates that complaints regarding rates approved by FERC must be directed to it.  The Complaint should also be dismissed because Indeck has failed to exhaust FERC-approved alternative dispute resolution procedures and to join indispensable parties.  Finally, Indeck’s claims should be dismissed because the FERC-approved contract, under which the ISO administers the markets, and by which Indeck is bound, provides that the ISO shall not be liable to market participants for its act or omissions.

STATEMENT OF FACTS

A. The ISO and its Operational Responsibilities
For the New England Power Pool             
In July 1997, FERC authorized the establishment of the ISO as a private, non-profit Independent System Operator for the New England Power Pool (“NEPOOL”), a voluntary association by contract of which Indeck is a member.  Complaint, ¶ 5.  The approximately 150 NEPOOL participants own and operate facilities or “units” located throughout New England that generate and transmit wholesale electric power, or are otherwise engaged in New England’s wholesale electricity market.  Indeck owns two power plants, or units, located in Maine, that produce wholesale electricity for sale in these markets.  Id. at ¶ 10.

The ISO controls the operation of the New England bulk (electric) power system, including the dispatch of generating units, and administers markets for wholesale electricity.  Id. at ¶ 5 .  On May 1, 1999, the ISO commenced operation of six product markets (collectively, the “Markets”), including a spot market for electric energy (the “Energy Market”), in which the NEPOOL participants, such as Indeck, buy and sell electricity.
  Id. at ¶ 6.  The ISO is required by FERC to be independent of any market participant and, accordingly, neither buys nor sells power in the Markets.  New England Power Pool, 79 FERC ¶ 61,374 (1997).
  The ISO is regulated by FERC as a public utility.  Id.

The ISO administers the Markets in accordance with the provisions of the Restated New England Power Pool Agreement (the “RNA”)
, which is an agreement among all of the NEPOOL participants and a series of market rules (the “Market Rules”).  NEPOOL has filed the RNA with FERC, along with the NEPOOL Open Access Transmission Tariff (the “NEPOOL Tariff”) which is part of the RNA.  The RNA and the NEPOOL Tariff have been accepted by FERC.  The Market Rules, which specify the detailed operation of the Markets by the ISO, have also been filed with and accepted by FERC in a series of orders beginning with New England Power Pool, 85 FERC ¶ 61,379 (1998).
  See also Complaint, ¶¶ 5-7.   

FERC has specifically required that the Market Rules be filed with FERC under Section 205 of the Federal Power Act because, inter alia, they set forth procedures governing how prices will be determined. 85 FERC ¶ 61,379 at p. 62,459 (Exhibit 2 hereto).  As such, the RNA and Market Rules are the “filed rate” (i.e., the tariff or rate schedule) with respect to wholesale Energy sales made in the Markets, and FERC’s acceptance of the Market Rules (and modifications thereto) for filing constitutes a finding that they are just and reasonable.  Over the past year-and-a-half, FERC has reviewed and accepted modifications to many of the Market Rules designed to improve the operation of the New England bulk power system in accordance with the policies of FERC. 

The ISO carries out its responsibilities and duties in administering the Markets pursuant to the Interim Independent System Operator Agreement  (the “Interim ISO Agreement”)
 between the ISO and NEPOOL.  The Interim ISO Agreement has also been filed with FERC.

As members of NEPOOL, participants, including Indeck, have agreed in the Interim ISO Agreement to abide by and adhere to the Market Rules.  See John Decl., Exhibit C - Interim ISO Agreement § 7.1.

In sum, the ISO operates within a complex administrative scheme, the rule, and regulation of which have been approved by FERC pursuant to the requirements of the Federal Power Act.  Participants in NEPOOL are bound by these rules and regulations and must conduct themselves in accordance with this administrative framework.

B. The Market Rules Specify the Rules and Procedures For
Establishing the Price of Electricity in NEPOOL’s Energy Market.
The Energy Market is a day-ahead, residual clearing market which operates to ensure that the net producers of energy are paid by the net consumers of energy.  The price of energy for purchases and sales is determined on an hourly basis and is a single clearing price (the “Energy Market Clearing Price” or the “ECP”) equal to the highest eligible price of energy sold in that hour.  Complaint, ¶ 8.  The Energy Market is operated by the ISO pursuant to Market Rule 5.
  Market Rule 5 sets forth the general requirements governing participants’ bidding in the Energy Market, determination of the ECP and determination of the bids that are eligible to set the ECP.

The Market Rules also provide for units to be scheduled to run at times out of economic merit (when their bids are above the ECP) if such units are needed in order to relieve transmission congestion within an area.  Complaint, ¶ 9.  Transmission constraints occur during local system conditions, such as outages resulting from line repair work, and require the ISO to dispatch more expensive generators within the local area to serve load since adequate transmission is not available to import cheaper generation from outside the local area.  Id.  The ISO dispatches units to run to relieve transmission congestion in accordance with the Market Rules.  Id.  Units run out of economic merit to relieve transmission congestion are not eligible to set the ECP and, as described below, may not be entitled to receive a payment equal to their bid.  For example, if the ISO schedules a unit to run out of economic merit but does not dispatch the unit, according to the Market Rules, the generator is not entitled to payment for scheduling the unit to run.

Energy sales and purchases in the Energy Market are not made pursuant to contracts between specific buyers and sellers or between the ISO and any participant providing energy in any hour.  Participants that supply Energy are compensated by participants that consume energy in an hour as provided by the RNA and the Market Rules.  These collective provisions constitute the FERC-approved filed rate; they do not constitute a “contract” for energy transactions in the Energy Market.  It is this filed rate that establishes the Energy Market for wholesale sales and purchases of Energy at market-based rates, and that establishes the prices at which those purchases and sales are made and any other compensation paid to generating units.  The ISO is not authorized, under the Market Rules, to make payment for start-up costs, or otherwise, to units which are not actually dispatched to run.

C. The ISO Is Required to Mitigate Units Run Out of Economic
Merit During Transmission Constraints Under Market Rule 17, Part II.
FERC can authorize the “market-based rates” just described if FERC finds no “market power” exists, meaning no one participant can single-handedly effect or set the market price.  In originally requesting market-based rates, however, NEPOOL’s own studies of the Energy Market recognized that some participants may have market power in situations in which the ISO must run particular units to relieve transmission congestion.  See 85 FERC ¶ 61,379, at p. 62,475 (1998) (Exhibit 2 hereto).  To address those concerns and additional market power concerns raised by state regulators, NEPOOL filed Market Rule 17 entitled, “Market Monitoring, Reporting and Market Power Mitigation.”
  The Commission accepted Market Rule 17 for filing, with modifications.  Id. at p. 62,482.

Market Rule 17 authorizes the ISO to monitor the NEPOOL Markets for market power concerns.  See also John Decl., Exhibit C - Interim ISO Agreement § 6.  Part II of Market Rule 17 sets forth specific mitigation procedures to be applied by the ISO for resources that are run or used out of economic merit order during transmission constraints. 

Under Market Rule 17, Part II, the ISO must flag units which were run to relieve transmission constraints, and apply the FERC-approved two-tiered “structural” and “price” screens.  See John Decl., Exhibit E - Market Rule 17, Part II § B; see also NSTAR Service Co. v. New England Power Pool, 92 FERC ¶ 61,065 (2000) at p. 61,204.
  The ISO is to apply different price screens depending upon whether a unit regularly or seldom runs in economic merit order.  See John Decl., Exhibit E - Market Rule 17, Part II § B. 2.  

The characteristics of Indeck’s units are such that they seldom run.  See Complaint, ¶ 10.  For those units which seldom run, and thereby lack a history of operation in economic merit order, Part II calls for a price screen comparing the unit’s bid with a Reference Clearing Price calculated as set forth in Appendix A to Market Rule 17.  See John Decl., Exhibit E - Market Rule 17, Part II § B. 2b.  A unit whose bid is higher than the Reference Clearing Price is “mitigated” and receives, in place of its bid, the Reference Clearing Price.  See John Decl., Exhibit E - Market Rule 17, Part II § C; see also 92 FERC ¶ 61,065 at p. 61,204 (Exhibit 3 hereto).

D. FERC Has and Does Redress Complaints By NEPOOL Participants
Seeking Review of the ISO’s Actions Pursuant to Market Rule 17.

Previously Indeck filed a complaint before FERC seeking removal of ISO-imposed mitigation pursuant to Market Rule 17, Part I.  FERC granted the complaint and removed the mitigation on a prospective-only basis.  See Indeck Marine Energy, L.L.C. v. ISO New England Inc., 92 FERC ¶ 61,074 (2000) (Complaint, Exhibit I).  In an Order issued on the same day, FERC held that Part I of Market Rule 17 granted the ISO too much discretion, and required the ISO to revise Market Rule 17, Part I by November 1, 2000.  See 92 FERC ¶ 61,065 (Exhibit 3 hereto).  In that same Order, FERC upheld Market Rule 17, Part II, the provisions under which the ISO acted under the facts as alleged in this case.  Id.

E. The Allegations of Indeck’s Complaint
All of the allegations in Indeck’s Complaint pertain to FERC-filed rates and the price of electricity in the Energy Market, specifically Market Rule 17 about which plaintiff currently has a motion pending before FERC: 

· Plaintiff alleges it is a NEPOOL participant which produces electricity in the NEPOOL Markets.  Complaint, ¶ 10;

· Plaintiff concedes that prices in the Energy Market are determined by the Market Rules.  Complaint, ¶¶ 6, 8;

· Plaintiff concedes that under the Market Rules, NEPOOL participants purchase electricity through the Markets – not through the ISO.  Complaint, ¶¶ 6-8;

· Plaintiff concedes that in situations in which the ISO is required by the Market Rules to dispatch units to run out of economic merit during transmission constraints, NEPOOL participants collectively pay those units which run on a pro rata basis based upon the increment of bid prices over the Energy Clearing Price.  Complaint, ¶ 9;

· Plaintiff alleges that the ISO scheduled Plaintiff to run its units and produce electricity during scheduled transmission constraints on several occasions during October 1999, but that its units were only dispatched to run on October 16, 1999.  Complaint, ¶¶ 14, 19, 29;

· Plaintiff alleges that the ISO mitigated its bid price under Market Rule 17 for the production of electricity on October 16, 1999, during which Plaintiff’s units ran out of economic merit during a transmission constraint.  Complaint, ¶ 19 and Exhibits G and H;

· Plaintiff alleges that on prior occasions when it was dissatisfied with the ISO’s application of Market Rule 17, Part I mitigation on its units’ bid prices that it sought redress before FERC.  Complaint, ¶ 27 and Exhibit I; and 

· Plaintiff alleges that it had “contracted”
 with the ISO to produce electricity on October 16, 1999 at a rate of $9,999 per MW and should be paid as such a rate rather than the mitigated price required by Market Rule 17, Part II.  See generally Complaint.  Plaintiff also alleges that it had a “contract” with the ISO to produce electricity on October 17, 1999, and the other three dates in October 1999 and therefore should be paid by the NEPOOL participants for those dates even though it did not run.  Id.  Finally, Plaintiff alleges the ISO made intentional misrepresentations and committed fraud executing its duties.  Id.

ARGUMENT
The Complaint should be dismissed because, as set forth below: (1) the “filed rate doctrine” mandates that any complaint regarding rates set by FERC in accordance with the Federal Power Act be directed exclusively to FERC; (2) the primary jurisdiction doctrine dictates dismissal (a) due to the complex FERC policies at issue and the need for FERC’s technical expertise, (b) FERC has already taken substantial steps to resolve the matter, and (c) resolution of the same matter by a court may subject the parties to uncoordinated and conflicting requirements; (3) Indeck has failed to exhaust FERC-approved alternative dispute resolution procedures; (4) the ISO is exempt from liability for any claims arising out of the ISO’s performance of its duties and obligations pursuant to the FERC-approved Interim ISO Agreement to which Indeck is a party; and (5) Indeck has failed to join indispensable parties.

I.
THE FILED RATE DOCTRINE MANDATES DISMISSAL.
The “filed rate doctrine” bars “all claims – state and federal – that attempt to challenge a rate that a federal agency has reviewed and filed.”  County of Stanislaus v. Pacific Gas and Elec. Co., 114 F.3d 858, 866 (9th Cir. 1997) (“[w]e apply the filed rate doctrine out of deference to a ‘congressional scheme of uniform . . . regulation’” (quoting Arkansas Louisiana Gas Co. v. Hall, 453 U.S. 571, 579 (1981))).  

The filed rate doctrine was developed in the context of the Federal Power Act.  In Montana-Dakota Utilities Co. v. Northwestern Public Service Co., the Court stated,

[The complaining company] cannot separate what Congress has joined together.  It cannot litigate in a judicial forum its general right to a reasonable rate, ignoring the qualification that it shall be made specific only by exercise of the Commission’s judgment, in which there is some considerable element of discretion.  It can claim no rate as a legal right that is other than the filed rate, whether fixed or merely accepted by the Commission, and not even a court can authorize commerce in the commodity on other terms.

341 U.S. 246, 251 (1951) (dismissing claim brought in federal court alleging fraudulent and unlawful rates).  “The reasonableness of rates and agreements regulated by FERC may not be collaterally attacked in state or federal courts.  The only appropriate forum for such a challenge is before the Commission.”  Mississippi Power & Light Co. v. Mississippi, 487 U.S. 354, 355 (1988); Arkansas Louisiana Gas Co., 456 U.S. at 577 (“[n]o court may substitute its own judgment on reasonableness for the judgment of the Commission.  The authority to decide whether the rates are reasonable is vested . . . solely in the Commission”).  

In Town of Norwood v. New England Power Co., the district court held:

The filed rate doctrine precludes contract and tort claims in state and federal court when those claims implicate the exclusive rate-approval role of FERC. . . .  The doctrine is “not limited to ‘rates’ per se” but rather applies when a plaintiff asked for relief of a kind that ‘directly affects’ wholesale rates that have been filed with FERC for a particular service. . . . [T]he doctrine is prudentially applied to exclude from trial court consideration complaints that would require interference with congressionally created federal regulatory processes.

23 F. Supp.2d 109, 116-17 (D. Mass. 1998) (dismissing suit by town that owned and operated electric distribution system against wholesale power suppliers asserting antitrust and breach of contract claims arising from comprehensive restructuring as electric utility industry) (citations omitted).  Further, the “filed rate doctrine may be asserted with respect to matters within the agency’s jurisdiction, even if the agency did not make a determination on the issue that the plaintiff seeks to raise in court.”  County of Stanislaus v. Pacific Gas and Elec. Co., No. CV-F-93-5866-OWW, 1995 WL 819150, at *9 (E.D. Cal. Dec. 18, 1995),
 aff’d, 114 F.3d 858, 866 (9th Cir. 1997) (“[i]t makes no difference that plaintiffs choose to bring some of their claims under state law . . . the filed rate doctrine acts to bar all the challenges that plaintiffs assert”).

The ISO is regulated by FERC as a public utility and is authorized by FERC to administer the Energy Market in accordance with rates filed by NEPOOL – the RNA and the Market Rules.  See New England Power Pool, 79 FERC ¶ 61,374 at p. 62,587 (Exhibit 1 hereto).  “Public utilities must . . . file with the FERC ‘schedules showing all rates and charges for any transmission or sale subject to the jurisdiction of the Commission,’ and give notice to the FERC and the public of any proposed changes.”  Boroughs of Ellwood City, Grove City, New Wilmington, Wampum, and Zelienople, Pennsylvania v. F.E.R.C., 701 F.2d 266, 267 (3d Cir. 1983), quoting 16 U.S.C. § 824(c) and (d) (1976 & Supp. V 1981).  

Plaintiff comes before this Court to challenge a rate for the production of electricity in the NEPOOL Energy Market.  The allowable rate for electricity is determined by FERC-approved Market Rules.  Indeed, FERC considers the Market Rules to be filed rates that, under Section 205 of the Federal Power Act, must be filed with and approved by the Commission.  85 FERC ¶ 61,379 at p.62,459 (Exhibit 2 hereto).  Since the inception of the Markets in May 1999, all claims by NEPOOL participants, both sellers and buyers (including Indeck’s complaint), which challenge the reasonableness of the rates charged for electricity produced in the Markets, and the rules and procedures determining those rates, have come before, and have been applied by FERC -- the agency established by Congress with the sole authority to make such judgments.

Although couched in language of contract breach, Indeck’s complaint seeks judicial relief from the operation of the FERC-approved Market Rules and from the ISO’s application thereof, particularly from Market Rules relating to the ISO’s duties as the administrator of the Markets.  See Complaint, ¶¶ 12, 21-24, 26.  Courts have no initial role in the consideration of such matters; such objections are properly raised only before FERC, as Plaintiff itself has done in the past.

Indeed, Plaintiff well understands the primacy of FERC in applying Market Rules and other aspects of the rate structure.  In June 2000, Plaintiff came before FERC for determination of claims relating to the ISO-imposed mitigation of its bids in the spot Energy Market pursuant to Part I of Market Rule 17.  See Complaint, ¶¶ 12, 27 and Exhibits F, H and I.  FERC rendered two Orders in July 2000, interpreting Market Rule 17 (Complaint, Exhibit I; see also, 92 FERC ¶ 61,065 (2000) (Exhibit 3 hereto)), and Plaintiff has since filed a motion for rehearing which is currently pending before FERC.  

Instead of returning to FERC as it is obliged to do, Plaintiff seeks court review of the ISO’s application of Part II of Market Rule 17.  Pursuant to Market Rule 17, Part II, the ISO mitigated Plaintiff’s bid when one of its units ran out of economic merit during transmission constraints on October 16, 1999.  See Complaint,  ¶¶ 9, 19, 21-24, 26 and Exhibits G and H.  Plaintiff alleges it should have received its bid price, rather than the ISO-imposed mitigated price, for the electricity produced on this date.  Such a plea requires a determination of whether  Market Rule 17, Part II – the filed rate – has been complied with.  

The second group of allegations in the Complaint relate to claims for payments from the NEPOOL participants that are not authorized under the Market Rules.  Specifically, Plaintiff alleges that on October 17, 21, 23 and 26, 1999, the ISO scheduled Plaintiff’s units to run in anticipation of transmission constraints.  See Complaint, ¶¶ 9, 14, 19, 26, 29, 31.  Plaintiff alleges it should receive compensation for those days, at its bid price, even though circumstances did not require the ISO to dispatch the units and the units did not provide any electricity for the Energy Market.  Id.  The ISO scheduled the units and made decisions regarding whether or not to dispatch Indeck’s units at the scheduled times pursuant to the FERC-approved Market Rules and operating procedures governing the NEPOOL Markets.  The Market Rules for the Energy Market only authorize payments by NEPOOL participants to units that actually supply electricity in the Markets.  Units that are committed ahead of time to be available to generate but are ultimately not needed are not entitled to any compensation in the Energy Market.

In summary, even though Plaintiff has styled its claims under the titles “contract,” “fraud,” and “consumer protection,” Plaintiff seeks resolution of disputes which rightly must be resolved only before the agency Congress has authorized to make regulatory decisions relating to the sale of energy in the ISO-administered Markets.  Plaintiff’s claim that it should receive a different rate for the electricity produced on October 16, 1999, than the rate determined by the ISO pursuant to Market Rule 17 necessarily calls for interpretation by FERC of Market Rule 17, Part II which relates to “mitigation procedures for resources that are run or used out of economic merit order during transmission constraints.”  A claim that Plaintiff was entitled to compensation for being scheduled to be dispatched, but not actually run, would require the filing with FERC of a complaint that the Market Rules, which do not authorize such compensation, are unjust and unreasonable pursuant to Section 206 of the Federal Power Act.

Because the facts, as alleged by Plaintiff, and each of its asserted causes of action relate directly to FERC-approved rates, namely the Market Rules and the RNA, the Complaint should be dismissed and Plaintiff remitted to the remedies available before FERC.

II. THE PRIMARY JURISDICTION DOCTRINE MANDATES DISMISSAL.
The Complaint should be dismissed pursuant to the “primary jurisdiction doctrine,” which dictates that courts dismiss a claim when enforcement of that claim would require the exercise of administrative discretion by an agency created by Congress to regulate the subject matter at issue.  Clark Oil Co. v. Texaco Inc., 609 F. Supp. 1373, 1381 (D. Del. 1985) (granting motion to stay the case pending completion of ongoing administrative enforcement proceeding); Williams Pipe Line Co. v. Empire Gas Corp., 76 F.3d 1491, 1496 (10th Cir. 1996) (“[s]pecifically, courts apply primary jurisdiction to cases involving technical and intricate questions of fact and policy that Congress has assigned to a specific agency”).

In Clark, the Court specified the factors that a court should apply when considering whether to apply the primary jurisdiction doctrine:

(1) whether the question at issue is within the conventional experience of judges; (2) whether the question at issue lies peculiarly within the agency’s discretion or requires the exercise of agency expertise; (3) whether a danger of inconsistent rulings exist; and (4) whether a prior application was made to the agency.

609 F. Supp. at 1382 (citing Oasis Petroleum Corp. v. U.S. Dep’t of Energy, 718 F.2d 1558, 1564 (TECA 1983)); Williams Pipe Line, 76 F.3d at 1497-98 (holding district court should not have itself determined validity of a tariff indemnity provision, but should have stayed proceedings and referred initial determination to FERC under doctrine of primary jurisdiction); Danna v. Air France, 463 F.2d 407 (2d Cir. 1972) (affirming dismissal of complaint and holding plaintiffs failed to state a claim upon which relief could be granted in absence of obtaining a prior finding by the Civil Aeronautics Board that defendants were violative of federal statute); and Carter v. AT&T, 365 F.2d 486 (5th Cir. 1966) (holding Federal Communications Commission had primary jurisdiction to resolve questions relating to validity of tariff).  

The facts alleged in the Complaint meet each of the Clark factors, and present a classic case for application of the primary jurisdiction doctrine.  First, the issues relating to the alleged facts call for interpretation of highly technical documents the interpretation of which is governed by FERC and is subject to ongoing modification in accordance with FERC policy: the Market Rules, the ISO Agreement, the Restated NEPOOL Agreement and appendices, and the NEPOOL Tariff.  Resolution of Plaintiff’s claim that the ISO lacks authority to mitigate a bid for the production of electricity during transmission constraints within the New England bulk power system, pursuant to NEPOOL Market Rule 17, Part II, is not an issue assigned by Congress in the first instance to the courts and, therefore, is not “within the conventional experience of judges.”

Second, the questions at issue in this case lie within the discretion and expertise of FERC, the agency appointed by Congress pursuant to the Federal Power Act, to regulate and set policy in this area.  The matters at hand necessitate FERC’s expertise, particularly with regard to the history of the functioning of the New England Power Pool and interpretation of the plethora of inter-related rules, procedures and agreements implicated under the facts alleged in the Complaint.

Third, if the primary jurisdiction doctrine were not applied, there would exist a danger of inconsistent rulings concerning all of the various NEPOOL rules, procedures and agreements that function together in the system.  It is their combined application which determines the “filed” or “approved” rate Plaintiff and other electricity producers within NEPOOL may charge, and the purchasers of the electricity must pay.

Fourth, as noted above, Indeck previously filed a complaint with FERC on a related issue.  And, it currently has a motion for rehearing pending before FERC regarding the very Market Rule 17 it brings before this Court.  Moreover, NEPOOL participants regularly come before FERC requesting determinations whether the Market Rules have been properly applied by the ISO.  The ISO appears before FERC seeking approval of proposed modifications to these rules and procedures in order to better facilitate the functioning of the Markets.

By commencing this action, Plaintiff attempts to have a court exercise the regulatory authority of FERC with regard to the Markets.  Under the circumstances just described, it is particularly appropriate that this Court apply the primary jurisdiction doctrine and dismiss the Complaint.

III. INDECK IS BARRED BY MARKET RULE 17 FROM BRINGING THIS ACTION.
Market Rule 17, Part IV details a FERC-approved alternative dispute resolution procedure participants are to utilize for complaints regarding ISO-imposed mitigation of units either in the spot Energy Market or while used out of economic merit order during transmission constraints.  Part VI, Section A states:  

A Participant may obtain prompt Alternative Dispute Resolution (“ADR”) review of any ISO mitigation imposed on a Resource as to which that Participant has bidding or operation authority, Actions subject to review are:

•
Imposition of a mitigation remedy.

•
Continuation of a mitigation remedy as to which a Participant has submitted material evidence and changed facts or circumstances.

See John Decl., Exhibit E.

Decisions of the ADR Neutral are binding on the ISO, except that the ISO may appeal the removal of a mitigation remedy to FERC.  Market Rule 17, Part VI Section F(8).  With regard to the rights of NEPOOL participants, Part IV Section F(8) states:

A Participant may appeal the imposition of a mitigation remedy to FERC whether or not it has requested an ADR process.

Except for this ADR process, a Participant may not seek removal of the mitigation, or any other remedy against the ISO, in any forum other than FERC, and may not contest the decision of an ADR Neutral in any forum.

Id.  (emphasis added).

Indeck is a NEPOOL participant, and is bound by the ISO Agreement under which NEPOOL participants agree to abide by the Market Rules approved by FERC and the operating procedures that govern the New England bulk power system and the Markets.  The above-stated provisions in Market Rule 17, therefore, apply to Indeck, and are triggered by the facts alleged in the Complaint.

Indeck has brought this action asking a court to declare unlawful the mitigation imposed under Market Rule 17 on its bids for units running out of economic merit during transmission constraints.  Market Rule 17, Part IV Section F(8) clearly states, “[e]xcept for [Market Rule 17's] ADR process, a Participant may not seek removal of the mitigation, or any other remedy against the ISO, in any forum other than FERC.” Id.  This Court should, therefore, dismiss the Complaint, remitting Indeck to its Market Rule remedies, including participating in ADR or filing a complaint with FERC.

IV. THE ISO IS EXEMPT FROM LIABILITY FOR CLAIMS RELATING TO PERFORMANCE OF ITS OBLIGATIONS AS THE INDEPENDENT SYSTEM OPERATOR.











The ISO’s rights, obligations and liability as the independent system operator of the New England bulk power system are, in part, governed by the Interim ISO Agreement. Section 10 of the Interim ISO Agreement states:

The ISO shall not be liable to the NEPOOL Participants for acts or omissions by the ISO in performing its obligations under this Agreement, provided it has not willfully breached this Agreement or engaged in willful misconduct.

See John Decl., Exhibit C. 

Indeck alleges that it should have been paid its bid price of $9,999 per MW for electricity it produced while running out of economic merit during transmission congestion on October 16, 1999.  Complaint, ¶¶ 19-20.  Also, Indeck alleges NEPOOL participants should have paid Plaintiff for those days in October 1999 when its units were not dispatched and did not run.  Id. ¶¶ 9, 19, 29. 

These allegations squarely fall within the exemption in Section 10 of the Interim ISO Agreement.  They relate to the ISO’s administration of the Markets, and its duty to mitigate units which run out of economic merit to relieve transmission constraints, but whose bids fail Market Rule 17, Part II price screens.  The claims are not founded in breaches of contract, fraud or consumer protection, but whether the ISO appropriately applied the Market Rules.  Consequently, the Plaintiff’s claims should be dismissed.

V. INDECK’S FAILURE TO JOIN INDISPENSABLE PARTIES MANDATES DISMISSAL










Rule 12(b)(7) provides for the dismissal of an action for “failure to join a party under Rule 19.”  Rule 19 sets forth two situations in which joinder of a party is compulsory:

(1)
in the person’s absence complete relief cannot be accorded among those already parties, or 

(2)
the person claims an interest relating to the subject of the action and is so situated that the disposition of the action in the person’s absence may (i) as a practical matter impair or impede the person’s ability to protect that interest or (ii) leave any of the persons already parties subject to a substantial risk of incurring double, multiple or otherwise inconsistent obligations by reason of the claimed interest.

Fed. R. Civ. P. 19(a); HB General Corp. v. Manchester Partners, L.P., 95 F.3d 1185, 1190 (3d Cir. 1996).

Upon determination that a party should be joined, the court should next consider whether it is feasible to join the indispensable party.  Chadwick v. Arabian American Oil Co., 656 F. Supp. 857, 862 (D. Del. 1987) (dismissing contract action in which parties to contract were not and could not be joined); Japan Petroleum Co. v. Ashland Oil, Inc., 456 F. Supp. 831 (D. Del. 1978) (holding parties to contract must be joined in a contract action).

If Rule 19(a) is satisfied but joinder is “not feasible,” the court “must apply Rule 19(b) to determine whether, ‘in equity and good conscience,’ the party is ‘indispensable.’  If the court determines that the party is indispensable, the action must be dismissed.”  HB General, 95 F.3d at 1190.  In making this determination, the following factors should be considered by the Court:

first, to what extent a judgment rendered in the person’s absence might be prejudicial to him or those already parties; second, the extent to which, by protective provisions in the judgment, by the shaping of relief, or other measures, the prejudice can be lessened or avoided; third, whether a judgment rendered in the person’s absence will be adequate; fourth, whether the plaintiff will have an adequate remedy if the action is dismissed for non joinder.

Chadwick, 656 F. Supp. at 863, n.5.

First, NEPOOL is a necessary party under Rule 19.  Indeck disputes the rate of payment for the sale of electricity in the Energy Market during transmission constraints, as well as demands payment for occasions in which it was not dispatched by the ISO and did not run.  The practical result of this Complaint, if successful, would be a charge assessed against the NEPOOL participants to compensate Indeck on a pro rata basis.  The prejudice to these other participants is undeniable.

As stated above, pursuant to the terms of the RNA, the Interim ISO Agreement, and the NEPOOL Tariff, as well as FERC Orders, it is the members of NEPOOL -- not the ISO -- which buy and sell electricity in the Energy Market.  As the administrator of the Energy Market, the ISO does not and may not buy and sell electricity.  Further, the cost of electricity produced out of economic merit during transmission constraints is determined, as with any other sale of electricity in the Markets, according to the Market Rules.  Therefore, complete relief cannot be accorded without inclusion in a single action of NEPOOL, for its members are contractually responsible to bear the costs were Indeck to succeed on the merits. 

A complaint solely against the ISO also impedes NEPOOL (and its members) from protecting their interests regarding changes or interpretations of the Market Rules used to calculate the just and reasonable rate for electricity under the NEPOOL Tariff.  This impediment is particularly relevant in light of the fact that when Indeck previously filed a complaint before FERC regarding the same Market Rule implicated by the Complaint before this Court, approximately twenty NEPOOL participants exercised their right to file motions of intervention in that action.  See Complaint, Exhibit I – 92 FERC ¶ 61,074 (2000).  

FERC’s own rules illustrate that parties, such as the NEPOOL and its participants are necessary parties to any dispute calling into question tariffs or rates.  Any Complaint which may call for an examination of a tariff or rate (or any contract, practice, rule, regulation, or other guideline thereby related to the tariff or rate), triggers Rule 209 and 210 of the FERC Rules of Practice and Procedure (“FERC Rules”), 18 C.F.R. §§ 385.209 and 385.210 (2000), which require that notice be given to all interested parties who may be affected by such a determination.  Rule 214 of the FERC Rules, 18 C.F.R. § 385.214 (2000), then allows those interested parties to intervene and participate in the proceeding before FERC.  Accordingly, and as recognized by FERC, the facts as alleged by Indeck, and the relief requested, require that the NEPOOL and its participants be joined in this suit.

Second, it is not feasible to join these necessary parties.  Not only are the majority of the 150 NEPOOL participants not subject to the jurisdiction of this Court, NEPOOL itself cannot be joined.  NEPOOL is an unincorporated association with places of business in Connecticut and Massachusetts.  NEPOOL, like the majority of its membership, has no associations with Delaware, and as such could not be joined in this action. 

Finally, analysis of the four Rule 19(b) factors demonstrates that it would be inequitable and unjust to proceed with this case without the indispensable NEPOOL and its participants, and, therefore, dismissal of this action is required.

Under factor one, a judgment rendered in favor of Indeck in the absence of the NEPOOL participants would be prejudicial to the NEPOOL participants because it is they who would bear the financial cost.  Under the second factor, because the FERC-approved Market Rules, procedures and agreements preclude any obligation on the part of the ISO to pay participants for electricity produced within the New England bulk power system, no protective provisions in a judgment could lessen or avoid the prejudice.  Under factor three, as illustrated above, judgment rendered in absence of the NEPOOL and the NEPOOL participants will not be adequate because it would be rendered against a party not obligated by contract or agreement to pay Plaintiff for its services.  Finally, under factor four, dismissal of this action would not leave Indeck without recourse.  There are carefully planned and FERC-approved dispute resolution procedures available under Market Rule 17 which NEPOOL participants, including Indeck, who have had mitigation imposed on their bids by the ISO, can invoke for a quick resolution of their complaints.  Additionally, Indeck may present its grievances before FERC, as it has done in the past, and, in particular, as it has done when it disputed the ISO’s actions under Market Rule 17 on a prior occasion.  Indeed, in its current motion before FERC regarding Market Rule 17, Indeck effectively concedes that FERC is both an adequate and logical venue, particularly in light of the fact that FERC affords intervention by other NEPOOL participants.

For all of these reasons, Federal Rule of Civil Procedure 19 applies in this case, and requires that the Complaint should be dismissed pursuant to Federal Rule of Civil Procedure 12(b)(7).

CONCLUSION
For the foregoing reasons, the ISO respectfully submits that all of the claims against it in the Complaint should be dismissed in its entirety.
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� 	The facts are taken from the Complaint and from public documents integral to or explicitly mentioned in, but not attached to, the Complaint.  These documents, attached as exhibits to the Declaration of Leslie E. John, are public documents actually filed with and approved by FERC.  As such, these documents are not extraneous to the pleadings, and the Court may consider them in deciding Defendant’s Motion to Dismiss.  See In re Rockefeller Ctr. Properties, Inc. Sec. Litig., 184 F.3d 280, 291-94 (3d Cir. 1999) (documents integral to or explicitly relied upon in the complaint may be considered without converting the motion to dismiss into one for summary judgment); Pfizer Inc. v. Elan Pharm. Research Corp., 812 F. Supp. 1352, 1357-58 (D. Del. 1993) ([w]hen deciding a Rule 12(b)(6) motion, the Court may consider the terms of an agreement referenced in the complaint).


�	The other markets currently administered by the ISO include:  (1) Ten-Minute Spinning Reserve; (2) Automatic Generation Control; (3) Ten-Minute Non-Spinning Reserve; and (4) Thirty-Minute Operating Reserve.  Complaint, ¶ 8 n.6.  Two additional markets include Installed Capability, which began prior to May 1, 1999, and Operable Capability, have been terminated.


�	A true and correct copy of FERC Order, 79 FERC ¶ 61,374 (1997), is attached hereto as Exhibit 1.


�	Relevant portions of the New England Power Pool Restated New England Power Pool Agreement are attached as Exhibit A (Part One, Section One - “Definitions”) and Exhibit B (Part Three - “Market Provisions”) to the Declaration of Leslie E. John, (hereinafter “John Decl.”).  Terms that are not otherwise defined herein have meanings ascribed to them in the definitional section of the RNA.  See John Decl., Exhibit A.


�	A true and correct copy of FERC Order, 85 FERC  ¶ 61,379 (1998) is attached hereto as Exhibit 2.


�	The Interim Independent System Operator Agreement is attached as Exhibit C to the John Decl.


�	New England Power Pool Market Rule 5 is attached as Exhibit D to the John Decl.


�	New England Power Pool Market Rule 17 is attached as Exhibit E to the John Decl.


�	A true and correct copy of FERC Order, 92 FERC ¶ 61,065 (2000), is attached hereto as Exhibit 3.


�	As indicated above, and as discussed further in the Argument below, there is no “contract” between Indeck and the ISO for the purchase and sale of energy, notwithstanding Indeck’s legally incorrect use of that term.


�	A true and correct copy of County of Stanislaus, 1995 WL 819150 is attached hereto as Exhibit 4.


�	Specifically, Indeck alleges that:  (a) as the operator of the NEPOOL transmission system, ISO-NE from time-to-time is required to schedule Energy ‘out of merit order’ as a result of transmission constraints” (Complaint, ¶ 9); (b) that the ISO scheduled it to run on October 16-17, 1999 in anticipation of transmission constraints, and that the ISO dispatched its units to run on October 16, 1999 to relieve transmission congestion (Complaint, ¶¶ 14, 19, 29); and (c) that the ISO mitigated its October 16, 1999 bid under Market Rule 17 (Complaint, ¶¶ 23, 26 and Exhibit H).






